Delaware Sees Explosion of Statutory Business Trusts

By Elizabeth Bennett
0f the DLW

ince passing the Delaware Starurory
STrust Act in 1988, Delaware has

experienced an explosion of seatutory
business crusts, giving a timely flair to
this year's Widener Universicy School of
Law visiting scholar lecture.

Professor Robert H. Sickoff, John L.
Gray professor of law at Haevard Law
School, delivered the lecture ricled “The
Rise of the Statutory Business Trust” in
downtown Wilmingeon on Oct. 5. This
was the third year of the lecrure series, pre-
senced by Widener and funded by The
Delaware Counsel Group, a Wilmingron-
based law firm thar advises national and
international clients on Delaware corpo-
rate and alternacive-entiry law.

Eliisa Habbarr, a co-founder of the
Delaware Counsel Group, has worked with
Sitkoff since 2003 on a commission
charged with devising a uniform business
trust entity act by the National Conference
of Uniform Starurory Laws.

In addition to this work, Sitkoff is a co-
author of "Wills, Trusts, and Estates,” che
leading American casehook on the subject.

Before the lecture, Cynthia Kane from the
Delaware Secretary of Srate’s Office warmed
up the audience with some noumbers.

Kane said Delaware has abour 20,000
active staturory business trusts, up from
7,000 in 2000. They are the state’s fasting
growing entity, with average growth of 36
percent per year.

The second closest state s
Massachuserts, where 88 statutory busi-
ness trusts were formed last year, compared
to Delaware’s 3,904,

After a brief introduction by Habbare,
Sitkoff took the microphone, A few high-
lights follow, including comments from
Vice Chancellor Leo E. Strine Jt. of the Court
of Chancery questioning whecher this explo-
sion of trosts is at all good for the state.

Kicking off the lecture, Sickoff men-
tioned the curious fact that although
three-quarters of mucual funds are struc-
tured as business trusts, and the murual
fund indusery is worth roughly $10 eril-
lion dollars, systemaric scholarly inquiry
has yer to take place, something Sickoff
and his colleagues are seeking to remedy.

After a shorr lesson on the way trusts
operate, Sitkoff got into ctheir history,
which he said is “a story in pact of avoid-
ing corporate regulacion. ... It got so bad
that we have anricrust law while ocher
countries have competicion law.”

Think Standard Oil, Teddy Roesevele
and the Gilded Age.

“The fall of the common law crust coin-
cides wich che rise of the modern corpora-
tion,"” Sitkoff said.

Laws governing business trusts went

“The trust can sue and be
sued in its own name, an
astonishing transformation,’
Sitkoff said, adding that
“fourth-generation laws’
made the business trust
‘w full-on entity.’

through a few generations, Sickoff said, cui-
minating in Delaware’s act, passed in 1988.

“The trust can sue and be sued in its
own name, an astonishing transforma-
tion,” Sitkoff said, adding that such
“fourth-generation laws” made the business
rrust “a full-on encity.”

While a few states have copied the law,

“Delaware utrerly dominares che stacucory
trust market,” Sickoff said.

The professor posited that the reeson for
this is human capital.

“They come to Delaware because there
is a lacal lawyer and a banking infrascruc-
ture. ... In other words, the transactional
lawyers' knowledge,” Sitkoff said.

Nexrt Sickoff examined why a statutory
business crust might be chosen from
among all possible structures. He noted
that & provision in the Delaware act
“allows mucual funds co acr wich all che
laritude chat che law allows.”

Among other chings, he mentioned a
growing body of Securities and Exchange
Commission "no-action” letters, which
basically tells cthe party who requests the
letter in the absence of a on-poinc rule
whether what they are doing is likely ro
run afoul of the SEC.

In short, Sitkoff thinks what's going on
is regulatory arbitrage.

Given this theory, and considering
statutory business trusts have che fewest
mandatory rules of all business entities,
Sickoff asked, why aren’t there even more?

Lecture continues on page 5
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Among the possible reasons he cited are
continuing legal uncertainty, path dependen-
cy — the habit of sticking with the devil you
know — as well as the fact rhat relarively few
prafessionals know abouc these trusts.

Sickoff wrapped up his lecture by talk-
ing about the uniform act he and Habbart
are working on. Alchough modeled on
Delaware law, the commission is seeking
to write in some improvement, including
“more fulsome series provisions,”

Habbart explained in a later interview
thar the concepr of series — familizr to
participants in mutuzl funds thar offer a
differentiated series of investment vehicles
~— has caused some problems among lim-
ited Liabilicy corporarions.

“We're making sure we have that cov-
ered and have as many provisions as possi-
ble to prevent people using statutory crusts
in a gee-over fashion. The whole concepr of
the series needs a loc of work. Thar's whar
we're focusing on chis year,” Habbare said.

After the leccure was finished Scrine
addressed the audience, saying, “This is a sub-
ject about which I have profound misgivings.”

The vice chancellor noted that stacucory
business crusts pay no fees, bur at the same
time they are “using our good name.”

Among & number of corpments that
arose during che discussion, Sickoff szid he
took Strine’s comments about che
Delaware brand as tentamount to “the
same cuestions any business faces when
going inro a new line of business.”

Later, Strine said he thought there were
not enough conseraints on staturory busi-
ness trusts. The situation could come “dan-
gerously close to making us look like we
don't protect investors. I want to pratect
the center of the plate. ... We do see the
employment. We do want our bar to grow,
but we have to do it in such a way thar it
daesn’t hurt our long-rerm interescs,”

Larty Hamermesh, a professor of law ac
Widener and director of irs Institute of
Delaware Corporate & Business Taw who
attended che lecture, said in a lacer interview
that people natumlly rake their business where
they can do it most effectively and cheaply.

“The problem or question is the cost of
that in rerms of the integrity of the whole
system.” he said,
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YABA Section of Labor and’Employment Law

Annual CLE-Conference

November 7-10, 2007 Philadelphia, Pennsylvania

We are pleased to announce our inaugural three-day conference featuring:

* 8 Mock Employment Trial frem opening staterents i jury vardict;
« 8 Traditional Labor Law track, including live oral arguments before the National Labor Relstions Board;

* Planary Session reviewing recent Supreme Court developments in labar and employment law — apinicns
on some of the: most dificult and pressing Issues facing employment lawyers today,

* the participalion of numeraus federa} and state trial court and appellale Judses, who will bring you views
from the hench on what warks, what doesn't, and what they find most helpfiltn fabor and employment law

* the presence of high level and regional officials from the EEQC, NLRB, Depariment of Lahor, and other
agencies in our area of law 1o present their perspectives and enforcement priorities;

- the opportunity for attendees 1o sam up to one Yesr of CLE credit, network with peers and enjoy saclal

Complete program information available at www.abanet.orgflabor
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