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The Delaware legislature has amended Defaware's business
statutes. Each year, committees consisting of members of the
Delaware bar are responsible for drafting and recommending
these amendments. An averview of some of the more significant
amendments is set farth below.

Amendments to the DGCL. LLC Act. LP Act and GP Act.

Registered Agents. Amendments were made to the Delaware

business including requiring such entities to provide registered

agents with a designated natural person to receive
communrticatians from the registered agent and requiring the
registered agent to maintain in its records the identity of such
persons.

In addition, the amendments provide that the certificate of
incorporation, certificate of formation, certificate of limited
partnership or statemerit of partnership existenice, as the case may
be, or registration of a domestic or foreign entity, will be cancelled
if such entity fails, within a prescribed period, to obtain and
designate a new registered agent as a resuft of the Court of
Chancery enjoining a person or entity from acting as a registered
agent.
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IIl. Amendments to the LLC Act, LP Act, GP Act and Statutory Trust
Act.

Meetings. Amendments were made to the LLC Act, LP Act, GP Act
and Statutory Trust Act to clarify that meetings of managers,
members, partners, trustees or beneficial owners, as applicable,
may be held by conference telephone or similar communications
equipment unless otherwise provided in the applicable governing
agreement.

IIl. Amendments to the DGCL. addition, the amendment permits a
corporation and Individual directors to agree voluntarily,
subsequently enforceable by the corporation, to voting standards
for the election of directars which differ from the plurality default
voting requirements to elect directors set forth in Section 216.

In addition, Section 216 was amended to provide that a bylaw
adopted by & vote of stockholders that prescribes the required
vote for the election of directors different from the plurality voting
requirement may not be altered by the board of directars. Thus,
stockholders may. for example, establish by bylaw amendment
that @ majority vote is required for the election of directors, which
bylaw may not be amended by the board of directors.

Director Election and Resignation. Amendments were made to
Sections 141[b) and 216 which may affect, if utilized, the election
and resignation of directors of a Delaware corporation. Section
141 was amended to provide that the resignation of a director
may be made effective upon the happening of a future event ar
events, together with the authority to make resignations
contingent on stockholder votes irrevacabie. In

Annual Franchise Tax Report. Amendments were made to
Sections 502, 503, 510, 511, 514, and 517 of the DGCL to require
corporations to include in their annual franchise tax report,
among other things, the names and addresses of all of the
corporation’s directars, and the name and address of the officer
who signs the report, and also to require the Secretary of State to
declare void the charter of any corporation that faiis to file a
complete annual franchise tax report.

IV Amendments to the Statttory Trust Act.

Execution. Amendments were made to Section 3801 {f} to confirm
that beneficial owners and trustees are bound by their respective
governing instruments whether or not such instruments are
executed by them.

Fiduciary Duties and Reliance on Records.
Amendments were made to Sections 3806{c} and 3806({d) to (i}

clarify that duties {including fiduciary duties) may be expancded,
restricted and eliminated in a governing instrument; (fi} confirm
that a governing instrument may not eliminate the implied
contractual covenant of good faith and fair dealing; and (iil} clarify
that the exculpation provision for good faith reliance on the terms
of the governing Instrument only applies with respect to breaches
of fiduciary duties.

A new subsection (k) was also added to Section 3806 to clarify the
circumstances under which trustees, beneficial owners or officers,
employees, managers or cther persons may rely on the records of,
or information relating to, a statutory trust.

Execution. Amendments were made to Section 3801(f} to confirm
that beneficial

Conclusion.

Lawyers who are advising Delaware business entitfes should
review organizational documents to ensure compliance with, or
to implement, the new amendments.

The “LLC Act” refers to the Delaware Limited Liability Company Act (6 Deal.
C. § 1B-101, et seq.], the DGCL refers to the General Corporation Law of
Delaware (8 Del C. § 101, et seq.), the “LP Act” refers ta the Delaware
Revised Uniform Limited Partnership Act {6 Bel. C. § 17-101, et seq.}, the
“(3P Act” refers to the Delaware Revised Uniform Partnership Act {6 Del. C.
§ 15-101, et seq.), and the “Statutory Trust Act” refers to the Delaware
Statutory Trust Act {12 Del, C. § 3801, et seq.). These amendments were,
except as noted, effective August |, 2006.

Ms. Habbart and Mr. Strum are appoirted members of certain drafting
committees. Ms. Hahbart is & member of the drafting committee
responsibie for reviewing and updating Delaware’s Statutory Trust Act
Mr. Strum is a member of the drafting committee responsible for reviewing
and updating Delaware's LLC and partriership statutes. Both Ms. Habbart
and Mr. Strum, partners with the Wilmington, Delaware law firm, The
Delaware Counsel Group LLP, have provided transactional counseling to
attorneys [both inchouse and in private practice] and senior level
managers (including CEOs, CFOs, general partners, boards of directors,
managers and trustees) on Delaware law issues. They can be reached at
{302} 5769600 or ehabbart@delawarecounselgroup.com and
Jstrum@delawarecounselgroup.com.

The amendments affecting registered agents of Delaware corporaticns,
LLCs, LPs, and GPs are reflected in Sections 132 of the DGCL, 18-104 of the
LLC Act, 17-104 of the LP Act and 15-111 of the GP Act, and are effective
January 1, 2007.

These amendments are reflected in Secticns 18-302{d] and 18-304{d} of
the LLC Act, 17-302{e) and 17-405(d) of the LP Act, 15407!d} of the GP
Act, ard 3806({f} and 3806{g| of the Statutory Trust Act.

These amendments are effective January 1, 2008.



