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The signs are there: 2010 could be the year that the deals came back and brought the work with them, which usually 
means good news for firms in Delaware. 

When merger and acquisition, or M&A, activity is robust, a steady stream of work flows to Delaware firms that might 
provide expertise on Delaware law or act as counsel to special board committees. 

John Mark Zeberkiewicz, a director in the corporate department of Richards Layton & Finger who handles a lot of 
M&A work, explained that issues of Delaware law "permeate every aspect of every M&A transaction" when a 
Delaware entity is involved, particularly if it is the target. 

"Delaware counsel serves a valuable role in ensuring that the technical aspects of the transaction and any filings or 
approvals are handled properly," Zeberkiewicz said. 

Parties may seek the input of Delaware counsel throughout the whole sales process. 

"That includes advising the board as to their fiduciary duties during the auction process or negotiations, to advising as to 
deal protection devices, to reviewing the disclosure documents," Zeberkiewicz said. "The role of Delaware counsel is 
particularly important in transactions involving a controlling stockholder or where there is some other real or potential 
conflict of interest." 

Given these specialized roles in a wide range of deals, Delaware lawyers naturally follow developments in the M&A 
market closely, Zeberkiewicz said. 

The trend looks to be heading up, according to data collected by The Mergermarket Group, a subsidiary of the Financial 
Times Group. The value of global M&A in the first three quarters of 2010 rose to $1.4 trillion, a 25 percent increase 
from the same period in 2009. Figures for all of 2010 were not yet available. 

The number of deals in the first nine months of 2010 also rose 18 percent over the same period in 2009. A bit more than 
8,000 deals were announced, the Mergermarket report said. 

Private equity-backed buyouts reached a value total of almost $70 billion in the third quarter of 2010, the highest since 
the second quarter of 2008. The total value of private equity activity in the first nine months of the year reached $151 
billion, a 94 percent increase over the same period in 2009, the Mergermarket report said. 

The question is whether these numbers are a true cause for optimism or a reflection of a deal market so bad it had 
nowhere to go but up, given that the Mergermarket report showed the third quarter of 2009 was the worst period for 
deals, both in value terms and dollar terms, in about six years. 

Ellisa Habbart, co-founding partner of The Delaware Counsel Group in Wilmington, was unimpressed by the increase in 
the number of global deals. 

Eighteen percent "does not strike me as a particularly great number based on what firms I work with who a1e doing 
M&A are saying, but at least it's up. I've started hearing some good things." 

Habbc; rt is also involved in one of those good things. She reported working with internat ional firm Hunton & 
Williams on a cross-border acquisition of one healthy company by another in the technology sector. 

The deal involves the laws of Australia , the United Kingdom and Jersey island, a dependency of the British Crown that 
has its own parliament and has become something of a financial center. 

"One of the non-U.S. lawyers saw that there were Delaware entities involved in the acquisition and called me in to help 
on that," Habbart said . 

In addition to the bodies of law, the deal involves a lot of regulatory work, she added . 

"I thought it was very exciting to see a deal between two parties that are doing well. This is not a fire sale, " Habbart said. 



Mark Morton, a partner with Wilmington firm Potter Anderson & Corroon and vice chair of the American Bar 
Association's Business Law Section M&A Committee, said that anecdotally, he thinks M&A is getting stronger, 
and the number of deals has increased. 

"We've moved from the distressed M&A environment, where a lot of firms were running out of money and were 
forced to do a deal. We were seeing those types of deals a lot," Morton said. "In the last couple months we've been 
seeing more healthy company acquisition deals." 

As examples, Morton notes the acquisition of AGA Medical Holdings Inc. by St. Jude Medical Inc., a stock deal worth 
$1.1 billion that was completed in mid-November. He also mentioned private equity fund Leonard Green & Partners 
LP's purchase of Prospect Medical Holdings for $363 million . The cash deal closed on Dec. 15, according to a release 
from Prospect. 

Morton said personally, he's had more on his plate. Last year he handled 10 or 15 deals, whereas as this year, he 
reached 11 deals in the first six months. 

"There are a couple of reasons for that," Morton said. "One of course is the fallout from health care reform. People are 
reading tea leaves and trying to decide what makes sense." 

Moreover, big businesses are healthy and have a lot of cash, Morton said. He pointed to Dell and Hewlett Packard, who 
duked it out over the small cloud computing company 3Par earlier this year. In the end, Hewlett Packard won. with a bid 
of $33 per share, or $2.35 billion. Dell announced it would not increase its bid in early September, and received a $72 
million break-up fee. 

These kinds of companies have cash to spend, Morton said. 

"If you are some company with half a billion sitting in the bank, is there a better thing to do with that cash?" he asked. 

"Maybe they see acquisitions as pathways to increased productivity. Maybe they think valuations are still down," Morton 
said. "The other factor is the cost of debt is so low. If you want to go out and finance, you can get it cheaply." 

Zeberkiewicz from Richards Layton agrees that the availability of low-cost financing has doubtless spurred M&A 
activity. 

"We are seeing more strategic acquisitions of healthy companies," he said. "In my view, another very significant driver 
would be the greater stability of the equity markets. Throughout the downturn, there was a great deal of volatility. 
Acquisitions involve risk and at a time of uncertainty, it is hard to justify that risk." 

Now, with financing costs still low and a more stable market, people feel more comfortable with the risks of a deal, 
Zeberkiewicz said. 

Richards Layton has seen an increase in M&A activity in 2010 in relation to 2008 and the early part of 2009, but 
there has not yet been a return to pre-downturn levels, Zeberkiewicz said. 

This is perhaps to be expected. According to Mergermarket's report, M&A hit a nosebleed peak in the second 
quarter of 2007, with more than $1 .2 trillion worth of deals getting done in that quarter alone, compared to about $450 
billion in the second quarter of 2010. 

All the same, Zeberkiewicz said, activity has been on the rise in the past six to eight months and Richards Layton 
handled 34 publicly announced deals in the first half of 201 0. 

"There seem to be a lot of new deals coming in. I don't know if I'm necessarily able to see a clear pattern, but 
anecdotally, I am seeing a lot of large strategic deals. We are seeing a few more private equity deals than in the recent 
past. With a few exceptions, these tend to be acquisitions of midsize to small market-cap companies, " Zeberkiewicz 
said. 

Morton from Potter Anderson said he doesn't see M&A heading down again, not as long as there are still attractive 
targets in terms of valuation and the system is awash in money. 

"As long as the [Federal Reserve Bank] keeps the cost of capital cheap, the market will continue to do well," Morton 
said. "I don't see it dipping. There will probably be an uptick. The question is whether it will be modest or ramp up 
considerably. I'm optimistic." • 


